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OCCUPATIONAL SAFETY AND HEALTH AMENDMENT BILL 2017 
MINES SAFETY AND INSPECTION AMENDMENT BILL 2017 

Cognate Debate 
Leave granted for the Occupational Safety and Health Amendment Bill 2017 and the Mines Safety and Inspection 
Amendment Bill 2017 to be considered cognately, and for the Occupational Safety and Health Amendment Bill 2017 
to be the principal bill. 

Second Reading — Cognate Debate 
Resumed from 9 November 2017. 
HON MICHAEL MISCHIN (North Metropolitan — Deputy Leader of the Opposition) [3.48 pm]: I will not 
take up much of the house’s time with my contribution to the second reading debate on the bills, although I wish 
to raise a number of matters that I hope the minister might be able to explain or clarify in the course of her reply; 
and, if not, in some short time in Committee of the Whole. I should add that I rise as the lead speaker for the 
opposition on the Occupational Safety and Health Amendment Bill 2017. The Mines Safety and Inspection 
Amendment Bill 2017 is not one that I have given significant consideration to. It is being managed by one of my 
colleagues, Hon Tjorn Sibma, who will deal with and say some words about it. 

By way of background, the question of a review of the occupational safety and health legislation in this state has 
taken some time to bring to a conclusion. Some years ago, the commonwealth conducted an exercise as a result of 
a decision of the Council of Australian Governments, as I recall, that there be a move towards the revision, update 
and harmonisation of work health and safety laws across Australia with a view to bringing some form of uniformity 
to those laws across jurisdictions, but also to provide for a model set of laws that could be used as a touchstone for 
a contemporary work health and safety regime. That work health and safety regime has been adopted by at least 
one or two states in one form or another, with variations. It was rejected by Victoria, but things may have changed 
since. In Western Australia, although there was a desire to bring our laws up to date and refine them, there was 
a concern that the model health and safety laws that had been proposed by the commonwealth were not as good as 
they could have been and that they would change the regime in a significant fashion, which would require more 
prescription rather than the more general duties that are provided under our legislation.  

This is not the time to go into an analysis of the merits of one set of laws or the other, but I indicate that, as part of 
the work that was being done to ensure that Western Australia had an up-to-date regime, the question of penalties 
was considered. As part of the plan for the future, after significant consultation and after hearing submissions on 
a green bill from various interested parties, there was a plan to, at the very least, increase penalties to bring them 
up to other jurisdictional standards, and to take into account the changing value of the Australian dollar over the 
years during which our legislation had been in force and where the penalties had not been upgraded. The 
government has chosen to do that independently of any more general program regarding the laws, and so be it. 
The opposition does not oppose that; indeed, it supports that there ought to be an upgrade of the penalties to bring 
them into line with contemporary standards in other jurisdictions, and within this jurisdiction, and also to take into 
account inflation over the years. I have some questions regarding the rationale, however, that is expressed in the 
second reading speech. It is true that penalties provide a deterrent. They provide an indication in legislation of how 
serious a breach of that legislation is regarded by the legislature and by the community, if, in fact, the legislature 
does reflect community standards. However, increases in penalties on their own do not safety make. Increases in 
penalties may be a deterrent. They may indicate that there is a consequence, quite apart from any civil action, if 
one were to breach work health and safety laws in some form or another. The laws that we have are generally ones 
of broad duties of care. They are a move away from the position pre-1984 in which we had shops and factories’ 
acts and various other pieces of legislation that were very prescriptive in form and had fixed penalties for particular 
breaches. The duties provisions here embrace a variety of behaviours or failures to behave that may have 
consequences for safety. There may be a consequence if there is an injury or a death, but there may not, and 
a penalty will be provided for the breach of the duty itself. The sentencing range must also be sufficiently broad 
to encompass a whole range of possible failures or misbehaviour. It is important that there be a broad sentencing 
range and that that sentencing range be adequate to encompass a wide range of failings, whether it be on the part 
of an employer, an employee, a co-worker, or whoever it happens to be. We accept that and we accept that it ought 
to keep pace with contemporary standards, with the standards in other jurisdictions, and, in particular, with 
community expectations, and also with the changing value of currency, especially if the sentencing range is limited 
to fines. Also¸ if terms of imprisonment are to be imposed, some uniformity is needed so that people operating 
across jurisdictions know what to expect. 

I would like to know more about the specific instances that are cited by the government in the second reading 
speech. It says that the penalties have not been increased since 2004, which is 14 years. It says also that the current 
penalties do not meet community expectations. I would like to hear more about the evidence for that and how the 
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government has gauged what community expectations are with these penalties. I have received mixed input. Some 
letters have been sent to me, saying that the scale of the increases being proposed is unnecessarily large. As I said, 
I have the view, and the opposition has taken the view pragmatically, that there needs to be some sort of correlation 
between the penalties here and in other jurisdictions, and also that they need to take into account the changing 
value of the dollar over the 14 years since the last amendments were made. To say that the current penalties do not 
meet community expectations is something that I would like to be expanded upon. I have seen no evidence that 
the available range of penalties does not meet community expectations. Perhaps the government has another source 
of information for that. I would appreciate knowing what it is.  

It goes on to say that the current penalties do not act as a sufficient deterrent. I would like to know what the 
government regards as a sufficient deterrent. I could understand that and I could accept that argument if this 
legislation was put forward simply on the basis that there has been a change in the value of the dollar and penalties 
need to be reviewed, and there needs to be some level of uniformity between jurisdictions. However, it is being 
claimed that the current penalties, firstly, do not meet community expectations, and, secondly, do not act as 
a sufficient deterrent. I am not persuaded about that. That may well be a valid argument, but if that is the real 
justification for this change, I would like to know on what basis that conclusion has been drawn and the evidence 
for it. 

Three examples are given in the second reading speech. Examples of not meeting community expectations and not 
acting as a sufficient deterrent include a $9 500 fine issued in January last year for failure to take reasonable care 
causing a workplace death. Every death is a tragedy; there is no question of that. But what we are looking at here 
is that although the fact of the death elevates the penalties to which a person who has failed in their duty may be 
subject, the failing in duty does not necessarily correlate with the outcome. It may very well be that the breach of 
duty is very minor in the circumstances, but has had exceptional and tragic results. It may well have been that had 
it not been for particular circumstances out of the control of all parties concerned, it would have been an injury, 
but there just happened to be a death. This is not to trivialise or minimise the tragedy involved and the effect on 
next of kin and the like, but to simply say that a $9 500 fine for a failure to take reasonable care causing 
a workplace death is a sign of an inadequate penalty does not follow. I would like some further detail to explain 
that particular breach of duty, what the failure to take reasonable care was, the extent of the breach of duty and the 
circumstances of the death. 

A second example is given. In June—I presume last year—a $7 500 fine was imposed after a labourer was 
seriously injured after falling through a skylight. Once again, we need to look at two factors. Firstly, what was the 
breach of duty involved in the falling and the offence that had been charged and circumstances of that offence? If 
that had been a death rather than a serious injury, a greater penalty may very well have been imposed. Once again, 
it shows that what might in one circumstance result in no injury may in exactly the same circumstances result in 
an injury, a serious injury or even a fatality. To simply say that there was a serious injury as a result of a breach of 
duty of care when someone fell through a skylight and that a fine of only $7 500 was imposed begs the question 
as to what the appropriate fine should have been, and whether the proposed increase in penalties would have made 
any difference to the level of fine imposed. 

I make the point at this stage that, as members would be well aware, the penalties imposed or available under 
legislation are maximum penalties. Those maxima are very rarely imposed. There is a very good argument for 
increasing the maximum penalties if there is a range or trend of penalties that have been imposed for similar matters 
that are consistently below what the community might expect, or that have not been effective in deterring conduct. 
But in the second reading speech we do not have very much information on that; we have the bald assertion, but 
not the detail. Three examples are given as justification. 

It may very well be that if magistrates and judicial officers dealing with these cases—say, the maximum penalty 
in a case is $30 000, for argument—say, “The maximum I can impose is $30 000, and I am constrained by that 
maximum”, and so imposes a $30 000 penalty, an argument could be raised that it ought to be a great deal more 
to allow an appropriate range of sentencing options to that judicial officer. But simply because within that range 
of, say, $30 000 a magistrate imposes $7 500, that does not mean they are going to double it and end up with 
a penalty of $15 000 in the future. I would like some explanation of whether these particular examples being used 
to support this legislation—to support this proposal—would in fact do so, or whether they are simply examples of 
what are regarded as low penalties by the government that are used to prop up an argument that is not based on 
cogent evidence or sentencing practices by the courts. 

The third example is that in “December last year”—I take that to be 2016—there was a $17 000 fine for 
a workplace fatality. That provides absolutely no information at all. It does not even tell us what the offence 
charged was, let alone the circumstances, only that it was a workplace fatality. In fact, if one is to read this strictly, 
it is not even clear that it was charged under the Occupational Safety and Health Act. But let us assume that it was 
a charge for some provision under the Western Australian Occupational Safety and Health Act—the offence is not 
specified, just the fact that it was a workplace fatality. We do not even know whether the person convicted was 
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the employer or a co-worker. We know nothing about it, yet that is one of the examples the government says it 
considers to be inadequate, hence requiring, as it were, this legislation to increase the penalties. Drawing on those 
three examples, the second reading speech goes on to say — 

They do not adequately penalise those who put employees and the general public at risk. 

Again, what does the government think the penalty should have been in each of those cases and in others? It continues — 

They do not send an appropriate message to employees about the value of their health and lives. 

This legislation is not there as a substitute for the newspapers. It is not there to send messages to employees. The 
legislation is intended to provide for minimum standards of care, duties and the like that are requirements imposed 
on everyone in the workplace to look after themselves and to look after others also, whether they are employers or 
employees. The legislation is there as a protective mechanism to turn people’s attention to the need to heed standards 
of care in their workplace. It is not an attempt to put a value on a life or anything; it is there to provide a standard. 
What it is saying, by way of the penalties, is that if a person breaches that duty, this is what they can be punished 
with, quite apart from the other consideration. Simply focusing on an appropriate message to employees about the 
value of their health and lives misstates the purpose of the legislation. The second reading speech continues — 

They do not send the right message to the families of employees who do not return home safely at the 
end of their day. 

That again, it seems to me, is certainly a laudable sentiment, but once again it has nothing to do with the penalties 
that are being proposed. The second reading speech then goes on to say — 

The McGowan government’s increased penalties will provide a real incentive to comply with workplace 
safety laws. They send a clear message about the importance of maintaining a safe workplace. 

I would have thought there is a pretty clear message anyway, but let us assume that that will do that—I hope so. It 
winds up by telling us again about the clear messages and that the government is committed to doing things, 
ensuring all workers return home safely. Several “clear messages” are being sent by this bill. I am more interested 
in whether, other than trying to send messages, it will achieve anything. I hope that it will and, as I have indicated, 
we do not stand in the way of an appropriate level of penalties and the like. However, what I would hope with this 
and any other legislation is that we are not racing to increase penalties simply because the government thinks that 
by doing so it will look as though it is looking after someone or deterring some conduct. 

There was no information in the second reading speech about the number of workplace injuries that take place 
each year that are governed by this act. The Mines Safety and Inspection Act is another piece of legislation—it 
deals with the resources industry in particular. I have nothing to say on that act; my colleague Hon Tjorn Sibma 
will address that. In terms of occupational health, if my memory serves me, the number of workplace incidents 
involving injuries has gone down from something like 31 000 when the act was introduced 34 years ago to about 
18 000. They were the last figures I had as minister. That is a significant reduction—an enormous reduction—at 
a time when the state’s population had something like doubled and our workforce had increased commensurately. 
Relatively low penalties notwithstanding, the legislation has achieved an enormous amount. I hope that it will 
continue to do so. I entirely accept that some increase in penalties is warranted, but I question whether the rationale 
that has been put forward is sound and evidence based. 

In that regard, I would like to get some further information from the minister about the trends in workplace injuries 
over the last 34-odd years, and certainly over the last 14 years, during which time the penalties apparently were 
not increased. I would like more information on the comparable penalties in other jurisdictions for like offences. 
I would like some detail on the cases that are being relied upon to justify these amendments; for example, the 
relevant penalty range for each of the cases identified in the second reading speech, the particulars of those 
offences, and what the breach was alleged to have been in those cases. If these punishments were not 
commensurate with community expectations and were so manifestly inadequate, I would like to know whether the 
government, through the agency that prosecuted those cases, contemplated or initiated an appeal; and, if so, what 
the outcome of that appeal was. Did any of the judicial officers concerned in the sentencing of any of the cases 
that are considered to be inadequate comment at any time on the lack of an adequate range of penalties to impose 
in these cases? Have any of them said, “Look, I’m constrained; I would like to impose a much higher penalty but 
I can’t”? Alternatively, did they indicate that the range of penalties was sufficient to punish that particular breach? 
In short, had the contemplated increase in penalties been in place, would that have made the slightest bit of 
difference to the penalties imposed by the magistrate? 

I have had representations made to me since this bill came before the Parliament on how penalties are not the only 
way to address questions of workplace safety. It has been specifically put to me that this bill should be opposed, 
and that what should be instituted as part of the reform of this area is the idea of enforceable undertakings. I would 
like some information from the minister on whether that option has been considered, whether it is still part of the 
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broader review of work health and safety laws being undertaken by the government and which it has indicated 
ought to be in place sometime next year, and why some form of enforceable undertaking has not been introduced 
as part of this scheme to increase penalties and, likewise, reinforce the safety messages that were broadcast by the 
second reading speech. 

I note that Hon Aaron Stonehouse has an amendment before the chamber. 

Debate interrupted, pursuant to standing orders. 

[Continued on page 5210.] 

Sitting suspended from 4.15 to 4.30 pm 
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